
~t ofa~.e1MI'ket.391 1bese commenters urge the Commission to continue
to enforce these provislOll&.

theIe A..~-=.r.f~~:t~C==.:.~~:::o ~o.:~~
the.. •. C~...·.·•....~ DOt bN.' • this.... '. ~Wtiicb~ t1IeIe.. proViSion.S,.. if any, are.. ~.lSI8I'Y or
......,.... ..... for. ~.iIc..c.*._.tD.·CMBS....•.. providers..."" 11I.W asserts that the ConnrllSSlOn.hu the.ript to ~im the 011 a cue-by-cue basis dloukIabuses occur.3M Mccaw arpes that
.......t1leIe wae ...., to remedy.pen:eived deficiencies in other segments of the
~·IDaIbt, they should not apply to CMRS providers unless there is a
docUmented need.'"

2t1.~...tIItt·tbe CommiSl;.on *"tid fOMear from requirinU'Jing service
.~ .to " ..•....... to~. of TelecolD.-ai~onsRelay ·Serv~ ~) cost~, as
ideIIdfted· m 8ectic.'m 22S cltIe ACt. Other DOlI-VOICe ItJI'VJCeS, such as mobile satellIte serYtceS,
arc exempt fn>m both providtnl and fundinJ TRS because these services are already accessible
totbe heIriD. inIpeinKI.. t.boroIa and Telocator i8sist that the same is true of paging, which

~~~.=~=:.e ~~v::rs "'~:S:::l;~t~o~
~JS&.lOn ~J fromooe-wayservtces sucb as pIlIUlg.- Watercom argues
• Section 2ZS.. .~ ':it1IItIy noqpHeation to Wateroom's service, which is rendered to
towboats and other ·Sidillar commercial vessels.m .

~. GTE, ·McCn, ud other COIIIIIleIIten~ that, in particular, the Commiuion
sbould forbear from enfon:ing Section· 226 (TOCSIA).m McCaw and Telocator insist that
Section 226 was adopted in response to specific consumer abuses by segments of the

391 HYNEK eo..lII at 21; Mal Cornmenta at 17-18. ~e also Califoroia Comments at 8; Gel
Comments.4; PaciftcRepJy Comments at 9; Southwestern Comments at 29; Sprint Comments at 13;
TOS Comments·at 20.

m GTE ConuneDts at 18; GTE Reply Comments at 9; McCaw Comments at 11-12; McCaw Reply
Comments at 11-12 n.3O; NTCA Comments at 7 (premature to apply these sections to PCS providers);
TRW Comments at 32-33.

393 TRW Comments at 32.

3M Id. at 33. Set also McCaw Comments at 11.

395 McCaw Comments at 11.

396 Motorola Comments at 19; Telocator Comments at 22, citing Telocator, Petition for Reconsidera
tion at 3~. CC Docket No. 90-571 (filed Aug. 25, 1993).

397 Watercom Comments at 9-10; Watercom Reply Comments at 2. See also MMR Reply Comments
at 8.

391 GTE Comments at 18-19; McCaw Comments at 5~. See also In-Flight Comments at 5~;
Motorola Comments at 19; PTC-C Comments at 2-11; TOS Reply Comments at 6-7; Telocator
Comments at 21; Telocator Reply Comments at 12; TRW Comments at 32-33; TRW Reply Comments
at 23; Watercom Comments at 10-12; Watercom Reply Comments at 2. See also MMR Reply Comments
at 8-9. .

Pale 76



te~ .•~ OCher than. providers of mobile .~ices. 399 GTE contends that
f~.,-..ce..,... isJ.........•. .W.......... ..... re.Vised.... Section 332.

400
SlJ'Cifica.llY,. GTE.•asserts that.enfo~

mentof 1'OCSL\ .. lICIt~ to ensure reasonable Charges and practICeS for mobde public
p",*, services.s~iI;Iers of these services already are subject to the non-discrimination
requiJ:anents of . •. 202 of·the Act. MOnlOVer, 8IJ!Ies GTE, mobile carriers providing
interstate service to which TOCSIA might arguably apI>Iy are non-dominant and, therefore,
ptesumptively lack the market power to engage in unreasonably discriminatory conduct. In
additi."on, the. eco.nomic interest of the service provider lies in maximizing·demand for its offering
in order to build market share. Unreasonable rates or practices would deter consumers from
using its service and lower revenues.401

203. GTE and PTC-C also aver that enforcement of TOCSIA with respect to mobile
phone service is not necessary to protect consumers.402 GTE contends that. the leaislative
history.•. re.veals that when.Conaress c()n~idered :rocSIA.' ~.was no. evidence..in the record of
consumer abuses stemmmc from pubhc mobile ·pbone servlce.403 Further, asserts GTE, the
Commission has yet to receive a complaint alleging operator service provider-type abuses by a
mobile service provider.* In fact, argues GTE, providers of public mobile phone services
generaIlypl!blish the~ and conditions relating to those services, as wen as numbers that the
user can dial to obtain additional information before incurring any charges, ~nd traditio"'.y have
not·blocked access to altemative long distance carriers. Thus, according to GTE, applialtion of
TOCSIA is not neces~.40S Finally, GTE contends that waiver of TOCSIA is entirely
consistent with the public Interest since compliance with that statute would often be impossible
or produce absurd results. 406

204. Coastel, In-Plight, PTC, and Wateroom arcue that the Commission should forbear
from applying TOCSIA to their particular type of service, alleging that compliance would
impose an undue hardship upon them.407 These commenters also assert that the Common

399 McCaw Comments at 5; Telocator Comments at 21; Telocator Reply Comments at 12 (tariff
regulation in a competitive market is unnecessary and actually harmful to the public interest).

400 GTE Comments at 18. See also In-Flight Comments at 5-6.

401 GTE Comments at 18.

402 Jd.; PTC-C Comments at 5-6.

403 GTE Comments at 18.

404 /d. at 18-19. See also PTC-C Comments at 7.

405 GTE Comments at 19. See also Motorola Comments at 19.

406 GTE Comments at 19, citing Petition for Declaratory Ruling That GTE Airphone, GTE
Railphone, and GTE Mobilnet Are Not Subject to TOCSIA, MSD-92-14, Declaratory Ruling, DA 93
1022,8 FCC Red 6171 (Com.Car.Bur. 1993)(TOCS/A Declaratory Ruling), recon. ptnding, GTE,
Petition for Reconsideration or Waiver at 7-9 (filed Sept. 27, 1993) (asserting that many concepts
underlying TOCSIA, such as "local," "toll," an(j "distance-sensitivity," often do not apply in the case
of mobile phone services and landline operator services).

407 Coastel Reply Comments, passim; In-Flight Comments at 5; In-Flight Reply Comments at 2 (it
would be unlawful for the Commission to require compliance with Section 226); PTC-C Comments,
passim; Watercom Comments at II. Coastel is one of the cellular licensees for the Gulf of Mexico. In
Flight provides air-to-ground service. PTC provides cellular phones for rental cars. Watercom provides
maritime common carrier service along the Mississippi, Illinois, and Ohio Rivers, and the Gulf
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Carrier ~~~ erred when it cIdenIained that they are~rs, a$ ~finedin ~SIA,and
~ote .b~.to the~of section 226. In.-Flight uraestbe ConlilliS$i~ to
~ u..lun.'s ......JlIi&ht, P1'C, and W*room also arguetbat·~
with1.'U¢Sf..A isdifficult,~t "unnecessary. to meet any ofthethtee 9bjl'lCti"es set forth
in· Section 33~(~)(I) of die Ad... in-PIcht asserts that ~ing the equal access reqltirernents
of roeSlAwould be beyond the sOOpe of this proceeding.41l

,

(2).~

enfo.~..•• ".t~com:::-.•..• "ons: ~:'~..;'cJ.~be~~~w:~'k~~Dt\1o::
COmnusSlOD foJbears from enforcmg Sections 223, 225, 226, 227, and 228. .

._. sectiQn~3prohiIJittiadividuals from placina Obscene or harassing telephone calls
in tbeDUtrlct.QfColumbiaorilriaterstate or foreign ~cations.· S~n 223 also~~s

~~~.~:: ~~~~iDc~:::t=~it~:~f~~
~c:fftifte~$:=o&=~~~~c:'==~in~~e:~re::~:tfo:.~
in SectiOn.•••• 3.. 32.(C)(1)(~.·...· . tel-.~ of co..~t!m wID not protect consumers. from t~ ..t~
ofaeti~ replatcd . TIle poIi.ccy. cconsidetatiODS that supported the ~tute' s adoption· still
exist and. thete is no reason why CMRS operators should not be required· to ~mply.

m. One of the mandates of the Americans with Disabilities Act of 1990 (ADA), is that
the ~siQn.~ tbal iatentate. and intrastate telecommunications relay serv~ces413 are

available to the exteDtpossible aDd in the most efficieRt manner to individuals in the United
States with hearing ana speech disabilities. Accordingly, the Commission has required all

Intracoastal Waterway. These commenters make arguments in support of forbearance for their particular
services, not for C?mmercial mobile services generally.

401 Coastel Reply Comments at 2-3; In-Flight Comments at 5-6; PTC-C Comments at3, citing S.
Rep. No. 439, lOlst Cong., 2d Sess. at 1 (1990) (legislative history does not list p,ublic mobile
telephones, so Congress did not intend to include public mobile telephones in its definition of
"aggregator"); Watercom Comments at 11. .

409 In-Flight Comments at 5, citing roeSlA Declaratory Ruling. In-Flight notes diat the Common
Carrier Bureau is presently considering a petition for reconsideration of the Declaratory Ruling which
requests reversal of the Bureau's finding that an air-ground licensee is an "aggregator." /d., citing
TOCSIA Declaratory Ruling, arE, Petition' for Reconsideration or Waiver (filed Sept. 27, 1993).

410 In-Flilht Comments at 5~, citing its comments in the pending roeS/A Declaratory Ruling
reconsideration proceeding; PTC Comments at 3-9; Watercom Comments at to-II. Coastel alleges that
if it is forced to comply with the requirements of TOCSIA, it and the other Gulf of Mexico licensee
might be forced out of business. Coastel Reply Comments at 5-6.

411 In-Flight Reply Comments at 1.

412 See Communications Act, § 223(b), 47 U.S.C. § 223(b).

413 Telecommunications relay service (TRS) allows people with hearing or speech disabilities (or
both) to use the telephone.
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Interetaae service providln (other than one-way .... services) mprovide TRS.414 Last year
the Commission amended its roles to requite that i..-..ate TRS COltS be recovered 'by clarges
~ on all interstate telecommunicad,ons. service providers based on their relative share of
grosS Interstate revenues' for telecommumcatlOl1s services.415

•. DS promoteI' consumer access to tMllublic switched network. Competition does
JIOt necessarily in4uceCMllS ,providers to make £his service available. We do not find any
justificaUon, and 110~ has supplied ".qn't jultifk:ldoA, for not applying Section 225
toCMRS providers.416 1'1MHe C()mmenters sUPPOt1inc forbearance failed to provide the
infonnation required bY Section 332(c)(I)(A) of the Act. 1be issue of which carriers should
contribute to the TRS rond is beyond the scope of this proceeding.

Z09. In October 1990, COftgIeSS·.... TOCSIA,417 to protect consumers making
intel'State operator serviees calls ,fro,m"'y~, and otlIer public telephones, apinst
unreasonably high 'rates and uti-competitive pl'l£tices.411 CoIIpess noted that in recent years
a R\lmber ofoperatorservic:el COIIIp8Ilies have emerpd. Theae opentor service providers (OSPs)
compete wi~ local,,e,xc-.," Md, long distance~!Y,b ,providiftg telephone, services ~ the
goaeraJ public.419 When a caller places an opeator .... call from a telephone ~riIJed
to one of these ,OS»>s,the call is -:outed automIt~ that pesubscribed OSP. 1be, oSP
provides the desired opeator services to facilitate ,,'ion of die calL Congress had ,two main
objectives in passing TOCSIA. First, Congress wished to ensure that consumers are aware of
the identity of the presubscribed operator service provider. Second, Congress wanted to
guarantee that callers are able to use the carrier of their choice in placing operator-assisted calls.

'218. TOCSIA I1'JqIIires an QSP, inleT alia, to identify itself to the consumer at the
beginning ofthe call, topenllit the consumer to tenninate tbecall at no charge before the call
is oonnected, and to disclole to the consumer, upon request, a quote of its rates and.cllalJes for
the call,' the method of collection, and the method for processing complaints concemtng the

414 Telecommunications Relay Services, and the Americus with Disabilities Act of 1990, CC Docket
No. 90-571, Notice of Proposed Rule Making, 5 FCC Red 7187 (1990); Report and Order and Request
for Comment, 6 FCC Red 4657, 4660 (para. 17) (1991) (TRS Ortkr); Order on Reconsideration, Second
Report and Order and Further Notice of Proposed Rule Making, 8 FCC Rcd 1802 (1993) (TRS I/); Third
Report and Order, 8 FCC Red 5300 (1993) (TRS II/).

415 See TRS III, 8 FCC Red at 5303. See also TRS II at Appendix 0, Section 64.604(c)(4)(iii)(a) of
the Commission's Rules, 47 C.F.R. § 64.604(c)(4)(iii)(a).

416 We note, however, that in a ,recent ex ptlrte presentation, Nextel argues that compliance with the
technical requirements of Section 225 is not easily achieved. Set Nextel Ex Parte Letter, from R.
Foosanerto G. Vaughan, at 3, Jan. 13, 1994. Section 225 requires compliance "to the extent possible,"
so presumably if Nextel demonstrates that compliance is not possible, it could request permission from
the'Commission not to comply with the provisions of Section 225. See also Section 64.604(a)(3) of the
Commission's Rules, 47 C.F.R. § 64.604(a)(3).

417 Communications Act, § 226,47 U.S.C. § 226.

,411 S. Rep. No. 439. tOIst Cong., 2d Sess. at 1 (1990). "Operator services" include collect or
person-to-person calls, calls billed to a third number, and calls billed to a calling card or credit card.
These services may be provided by an automated device as well as by a live operator. [d.

419 See id. at 2.
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=,a:=.~.;.::a':C:s:ethe~ltOposton or ReM the phone,the
211. No ~1.H"nonstratai how fom.rtac from applying TOCSIAto OMItS

provi~. who are ...,~()IPsor~n would be consistent with the public interest.
The chiefobjec:tivesof~'" to proteet COIISUIMfS from unfm or deceptive practices by
OS.Ps alld...... to. __..... ". .....•. .tbat....... c>.'.1.11_..•.•.....".8, bave..the OfJPO!'Uftity to make informed.. choices in=Sdchcalls~422The;iaftdr ·..." filiael rilQuired 1iIIder TOCSIA are much less .
d8n thole requiiedpu lection 263. 'I'fleMore, we will' not fomear from requiring
CMRS providers to comply ",i* Section 226 if it is applicable to them.423

2U. Section 227 liata .-nctions on the use of auto-dialing equipment, and limits the
ability of~to"'"coDsumers wbod<> not seek their services. Congress enacted
thispl\lVilioll in'o~to~ ..idendaI~ IUblcribers' privacy by balaing the use

:.,~~~:=.=.ex;:,-=~=i!c!::S

6e~~ilF~~a
Section 227.4~ ,

113. section 228 ' •••• offeriltp of pay-per-eall services. section 228 ~ires
carriers, tnleralitl,. to rna_-lists of inlo!'ft18Uonproviders (IPs) to whom they assIgn a
t.eIbpho'nellti1htla',tQ~. thort descriplioD of tbelClVices tbe·1Ps offer,and a statement
of a. ccMt.~ ....... or ... ·tGIIJ COlt for each~. 426 Those comm~nten as~ t!-t
tile ComlttiSsion. ·shoeld· 'fIA_ from enfoMaa Sec:tiod 228 do not proVide' the mformatiOn
N!4!iredby Secden 332(c)(I)(A) tOjusdfy fOltJeuMce. Fulther, enforcement of this section,
wbilenot imposing anyu~le burden or cost on eMU providers, provides an important
consumer protection. Consequently, we will not forbear from enforcing Section 228.

5. Sqf,gruurIs for A,JJIIMt" ofDomi1uJnt Ltm4Iine Carriers

a. BaekprouM and Pleadinp

420 Communications Act, II 226(b), 226(c), 47 U.S.C. II 226(b), 226(c).

421 See id., § 226(c)(l)(A), 47 U.S.C. § 226(c)(l)(A).

422 See id., §§ 226(d)(l)(A), 226(d)(l)(B), 47 U.S.C. §t 226(d)(I)(A), 226(d)(l)(B).

423 See also 10CSlA Dtcltutltory Ruling. GTE, Watercom, and In-Flight have filed petitions for
reconsideration ofthis decision, or for alternative relief or waiver. The specific claims of th~
commenters will be. addressed in the context of the reconsideration or waiver proceeding referenced
herein.

424 See Pub.L. 102-243, § 2.

423 The C<)nstitutionality of portipns of Section 227 has been questioned. We note that one court has
declared Section 227(b)(1)(B) oftbe Act unconstitutional. See Moser v. FCC, 826 F.Supp. 360 (D.Or.
1993), appealpentUn•. There also is currently pending a lawsuit in which the plaintiff asserts that Section
227(b)(1)(C) is unconstitutional. See Destination Ventures v. FCC, Civil No. 93-737 AS (D.Or. 1993).

426 See Communications Act, § 228(c), 47 U.S.C. § 228(c).
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114. In the NtHi.~ we notedtbatsome CMItS providers will be affiliated with dominant
common carriers. We remarked that in other circumstances, when we have refrained from
regulating certain services providedby affiliates ofdominant landline common carriers, we have
req~ compliance with .,.-rds to. ensure that the dominant landline carrier does not act
anti-competitively or harm ratepayers of replated services.m We sought comment on whether
we.shoulQ impose any siJal]ar requirementS on dominant landline common carriers with CMRS
affiliates prior to applying forbearance to tbose affiliates.

215. Cox, C~,and Nextel argue that the Commission should place additional
saf~s on CMRS. affDiates Of d9Jll~ ~ers. ~2t Cox.~ Nextel urg~. that~
subSidiaries for all LBC COIRmercl&l. mobile radiO servIces activIties are. essential to mIDlmJZe
opportunities for c~subsidization and anti-eompetitive behavior.429 Nextel argues that the
provision of local 1andIine,. cellular, intraLATA setvice:s, and in some instances interLATA,
lOtrastate te~hone service by some Bell Operating Companies creates a ~tential for anti
competitive discrimination to the detriment of competing CMRS providers.4 PA PUC argues
that the record does not support the removal of the existing structural separation requirements,
and states that cellular and PeS should be treated similarly.431

216. Bell Atlantic contends that the CommissiOilsbould scrutinize the accounting roles,
but claims that such a review is beyond the scope of this proceeding.432 In the interim, Ben
AtJantiCCOlltends that the current accounting roles should apply to all CMRS providers, and the
stnI..ctural separation requiJement of Section 22.901 of the Commission's Rules;f33 should be
applied to all cellular affUJates of dominant carriers, particularly AT&T.434 Bell Atlantic arpes
that, in the interest of parity, the Commission should, at a minimum, add AT&T and other
dominant carriers to the list of companies identified in Section 22.90I(b).43s MCI agrees that

427 See Sections 32.27 and 64.902 of the Commission's Rules, 47 C.F.R. §§ 32.27, 64.902;
Separation of Cosll of ReeuJated Telephone Service from Costs of Nonregulated Activities &. Amendment
of Part 31, the Uniform System of Accounts for Class A and Class B Telephone Companies To Provide
for Nonregulated Activities and To Provide for Transactions Between Telephone Companies and Their
Affiliates, CC Docket No. 86-111, Report and Order, 2 FCC Rcd 1298 (1987), recon., 2 FCC Rcd 6283
(1987), jurther recon., 3 FCC Red 6701 (1988), aff'd sub nom. Southwestern Bell v. FCC, 896 F.2d
1978 (D.C.Cir. 1990).

421 Cox Comments at 6; Comcast Comments at 14; Nextel Comments at 23; Nextel Reply Comments
at 11. See also GCI Comments at 3; GCI Reply Comments at 3; MMR Reply Comments· at 6 ( u'1ing
the Commission not to forbear from tariff regulation for commercial mobile radio service providers
affiliated with dominant carriers, especially any maritime carrier affiliated with a landline carrier). See
also New York Comments at 10; PA PUC Reply Comments at 16 (arguing for differential treatment for
commercial mobile radio service providers affiliated with dominant carriers).

429 Cox Comments at 6-8; Nextel Comments at 23-24.

430 Nextel Comments at 23-24.

431 PA PUC Reply Comments at 16 n.36.

432 Bell Atlantic Comments at 36.
433 47 C.F.R. § 22.901.

434 Be)) Atlantic Comments at 36-38. Bell Atlantic urges that, in the alternative, the Commission
should repeal Section 22.901 of the Commission's Rules.

435 [d. at 39.
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this issue needs to be addressecI, blat urges that its resolution be handled in otherproeeedings or
deferred until after·the conclulion of the initial phase of this role making.436

211. AMSC, NYNBX,PIcjfic, alld Rochester~ that the Cotnl1llssi.. 08 shwld not
p~.1ddif.ionaI ~QllCIIRS affUiates of etonaWM carriers.431 AAfSC~s ~t t.he
decmoIl tOPlaeelDy.'~ '"' these carriers .... be made on a ~by'-eaae basIS, With
a particular focus on the iDatIllI p>wer. of the CMIS~ aad 'the ~tial for abuse that
may arise from its relat.ioftlhip with the dominant carrier.NYNBX and Pacific assert that

the.'.' '.C.. onumssi()D Should.............•. fOllow....•.....its.'.. ~app.roaCh.. in the PeS proceedin.g,.in which the c.ommission;=:c;n~~f~:~:a~-r.:r~~;~:vi:g~~t:
inte1It.to protec~ Its wide-..... $MR servtceS from compedtion.440 OPj\STCOcontel1ds that
SUCh. 'telUJatoIY burdens wouicl curt> the devetopnent of commercial ,nobile. radio services in
areas ~rved by' small and rom companies, notmg that no additional 'burdens were placed on
LBCs that provide PeS."1

b. DIItuIsIon

218. In. theBrrp:/bQlftl peS Order. the Commission dc:lcided to. impose accounting
~' but hot $IIbCtUIJI~' for PeS~iders affiliated with 1<><:aI exchangecamers, including tIac. ·BoIt· Operitina Companies." . 'tbeIe roles require separatloh of costs
inc.urred.. • by a. local.•.. '.ext", carrier. from thost: incumd.. .by i~non-re.:gulat.~~ affiliate.s, and.,.

~¥SE~Z~1r~
by the Commission in the PeS proceeding. We decline, however, to address the celfular
stlUctural separation. requirements for the Bell 0DeratiDI Companies. This issue was not
contaiRed in the Notl" am evaluation of Section -22.90f of the Commission's Rules is an
~., thai would ftIClIIR a separate role 1DIkin,. Moreover, there is not enough
infonnation in the record to evaluate wnether we should remove these safeguards.

,. 436 MCI Reply CoIDIDeDts at 6. See also USTA Reply Comments at 7 (to provide reglliatory parity,
~e ConuniSsionshould eliminate other regulatory barriers, such as separate subsidiary requirements,
currently imposed upon exchange carriers).

437 AMSe Comments at 4 n.S; NYNEX Comments at 21; Pacific Comments at 17; Pacific Reply
Comments at S~8; Roeh.terComments at 8-9; Rochester Reply Comments at 5. See also GTE Reply
Comments at 11-12; PRTC Reply Comments at 6-8; Southwestern Reply Comments'at 12-15; Sprint
Reply Comments at 7; USTA Reply Comments at 6; US West Reply Comments at 16-17.

431 AMSC Reply Comments at 4 n.5.

m NYNEX Comments at 21; Pacific Comments at 17-18, citing Broadband PCS Order, 8 FCC;: Red
at 7751-52 (para. 126).

440 NYNEX Reply Comments at 18-19.

441 OPASTCO Reply Comments at 3-4, citing Broadband PCS Order, 8 FCC Red at 7751-52 (para.
126).

442 Broadband PCS Order, 8 FCC Rcd at 7751-52 (para. 126).

W See Part 32 and Part 64 of the Commission's Rules, 47 C.F.R. Parts 32, 64.
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219~ The i,.. .... bycom,.eers ~lCCOUntina,stJUcturaJ~kHt,aad
othersaf~ards~. iIIIportaIIt questiODswith ..... to steps that should be ta1cal to pI'QIDOte
a competitive commercial' mobile radio services environment. in which the various market
parti." '.'cipant.. '...,5, includiaf botIl.• establ.i.S.bed.. servo.. ice p..rovide.IS aDd. .new, .entrants, ~~, incllKl,in, both
lIbIe and small camen, havea,tair ()pp011U1Iit)' to COIJIP'fe for new customers and In the
development of new services. We belieVe that the COlIU1lission can play a positive role in

.
fO.st....ering...00,',"5 •.compditi." v.e en.'viron.,menl.II b}'eXllDi!'iaI. ~.'. estab..llal!ing the.f~ mix. ,Of
-~. desJJl!'d.1O~ tIlII IlO CMU prova an unt.ir compelIIive advUIage
,...... , .'•.' ,tromlts siJ.e or i.ts PJeexistin.•• Iposit~ in .' ~Iar eMU markets. lb.us" the issue
of reeu ,. ry s)'tllII*I'y in.the applicatiOn of these 'epards is an important ()ne. AIthouIh we
'defer..thiS issue to a separate proceeding, we draw attention here to. the fact that we recognize
the importance of the decisions we must make in examining these issues.

F. OTHER IsSUES

1. Interconuctio" Obligations

a. Backp"ound and Pleadlnp

220. The Budget Act requires the ComMission to respond to the request of ,any person
.providing commercial mobile radio service, and if the request is reasonable,the Comlllission
shall order a common carrier to establish physical conaections·with such service pursuant to the
provisions of Section 201 of the Communications Act. This provision does not bmit or expand
the Commission's authority to order interoollneCtioll pursuant to the Act.444 ne NOtice
requested comment on the rights of CMRS providers and PMRS licensees to demand
iilterconnection ,with common carriers. We' explained that. the Commission has ,previously
addressed the application of its Section 201 authority to require local exchange carriers (LBCs)
to inteteonnect with Part 22 licensees. The Nottce tenaatively' concluded that there should be no
distinction between the interconnection ri,hts of Part 22 licensees and those of CMRS providers.
The Notice also tentatively concluded that, in the commercial mobile context, LBC provision of
interstate and intrastate interconnection and the type of interconnection the LBC provides are
inseverable. ,Therefore, we proposed to preempt state qulation of the rifht to interconnect and
the type of interconnection. We did not propose to preempt state regulation of the interconnec
tion rates charged by LEes.

221. The Commission requested comment on whether we shoUld require CMRS providers
to provide intercon~ion to other mobile service providers. The Notice also asked whether,
under Section 332(c)(3) of the Act, state I'eJUIarion of interconnection rates of CMRS providers
is preempted. The Notice additionally sought comment on whether service providers using PeS
~Rlm to offer commercial mobile radio service should be subject to equal access obligations
like those imposed on LEes.

2Z2.• The Notice tentatively concluded that the Commission's. power to reQ...1uire common
carrie.rs to provide interconnection to PMRS providers is unaffected by the Budget Act. The
Commission proposed that PCS licensees should have a federally protected right to interconnect
with LEe facilities regardless of whether the PeS licensees are classified as commercial or
private mobile radio service providers, and that inconsistent state regulation should be
preempted. The Commission contended that the new Iecislation should not affect its original
proposal that PeS providers be entitled to obtain interconnection of a type that is reasonable for
the PCS system and no less favorable than that offered by the LEe to any other customer or
carrier, but we asked for comment on this issue. 'The Notice requested comment on whether
LECs should be required to file tariffs specifying interconnection rates applicable to pes

444 Communications Act, § 332(c)(l)(B), 47 U.S.c. § 332(c)(I)(B).
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.providel's.TkeC~ ....tBdicated that we coIItiDue to believe that, with respect to the
rates for~, it it ..-ecessuy to preempt state and local regulation at this time.

~.COrn~ __ commenters~y~ that. the Commission should
requ~. ~s·. to.~ .. commercial mobile radloservice providers in the same
rnamter theY. ··iftte~ Jt:Itt 22 licensees.445 Several parties, however, argue that the
~.•.ot>~ .p d in the Notice are insufficient and have not provided
adequ.te •..~ ,.. tar carriers.446

. Othen reply that the$e. proposals. are
u~ QI'go~ Ibe .ape of dlis rulemakillc.<U' Commenters and replycomlllellters
ape with· die C.......'s ......ve conclusion to ....npt state rqtdation of the rilht to
intrastate~ MIl ··the .~ to specify the. type of interconnection."" MO$t
commenters also~ with die CommIssion's cfecision not to preempt state regulation of LEe
interconnection rates.449 several parties

J
however, urge the Commission to preempt state

regulation of LEe intereonneetion rates. 50

445 Century Comments at 7; GTE Comments at 21; McCaw Comments at 31; MCI Comments at 2,
7; Motorola Comments at »21; NABER eomn-ts at 17; NYNEX Reply Comments at 19-20; Rig
Com8Ieats at 5-6; rosleply CoMnIeRts at 4; Telocator Conuaenas at 23; USTA Comments at 11; US
West ColllQJ8llts at -31-32; V.....,-d Coqunents at 18; su also Ameriteeb Comments at 10; Paetel
Comments at 17; PqeNetCoMnleRts at 25-26; RMD COIDIIIOIItS at 8. BUI Jt!t! BellSouth Comments at
3S (claiming that the ColbJDiuion is oblipted under Section 201 to evaluate each case on its merits).

. 446.ComeastCo~ It 6- to; Cox ConuDents at 2-4; Gel Comments at 4-5; Mel Comments at
3; N", Reply eo.... at 1....15; St!i! aUIJ Radiofone Reply Comments at 7 (urging that commercial
PIIiHservices. mustr"ve iDIIrconnection of the same quality and on the same terms provided by the
LECsto. their o:*,n .P.... subsidiaries); Rig Comments at 6 &. n.3 (describing dispute over whether
Southwestern will provide direct inward dial service to Ril).

441 Bell AtlaaticReply Comments at 11 n.16; BellSoufh Reply Comments at 1-2; Pacific Reply
Comments at 3; Rochester' Reply Comments at 6; US West Reply Comments at 17-18; USTA Reply
Comments at 7-8.

.... AMTA Comments at 21; Corneast Comments at 11 n.13; Cox Comments at 2 n.3; CTIA
Co~ at 40; Gel Co...-tl at 5; McCaw Comments at 3Z-33; NTCA Comments at 7; Nextel
COmments at Z4; .NYNBX Reply Comments at 20-21; P.,eNet Comments at 26-29; Pacific Comments
at 18;PaeteiPqm, Reply Conaents at S; Southwestern Comments at 29; IDS Reply Comments at 4;
TRW Comments at 34-~5; US W_ Comments at 30; Vaoauard Comments at 18-19. But st!t California
Comments at 9-10; NAJ,UC Conunents at 21 (suggesting that the Commission's preemption proposal is
prematUre); PA PUC Reply Comments at 17-19.

449 BellSouth Comments at 36; California Comments 10-11; CTIA Comments at 40-41; DC PSC
ConUneDts at 10;Nevlda Re,ly Comments at 1-2; PA PUC Reply Comments at 17-18; Pacific Comments
at 18; PRTC Reply CollUllellts at 25; Rochester Reply Comments at 6 n.20; TDS Reply Comments at
5; US West Comments It 30; Vanguard Comments at 19.

4.50 See Gel eornn-ts at 5 (arJUing that a State should be allowed to reaulate interconnectio'n rates
only if the Commission IfIDts it authority after notice andconunent); Nextel Comments at 25-26
(claiming that the Commission ba both the legal authority and sufficient justification to preempt State
regulation ofillterconneetion rates); PaaeNet Comments at 28 n.75 (contending that paging carriers may
not be well suited for duI interconnection rate regulation because it is impossible to segregate interstate
from intrastate caUs); TRW Comments at 36 (asserting that the Commission should preempt State
regulation of interconneCtion rates for inherently national or internationaJ services such as those provided
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U4.~018"''''.'''' 0Wf ourpropesal to require commercial mobile radio service
providers to ia~"'et_ oIhef.~ sel'\'ice providers. Some commenters contend that
tbeCOIIl8lissi9R ...... ·J.....lJli~ obligations on CMRS providers.45

\ NCRA
urges the Commiasicm to ~facilities~based~providers to allow collocation consistent
with the Com.iuion's .~Intenxmnectionpioceedint'2 for local exchanae carri
ers.453 Many pariie$,boweV..-,argue.· that conunercial mobile radio service providers do not
have CQntrolover My ~ly,. bottleneck ftcilities, and therefore 00 need exists to impose
uponthe~ any.· .........'.' .. ~. _.4Ction.ob.liP.lion.. 5.$ In particular, seve.ral. parti.es... OIJPO... seNCI.'s
proposal that.CMJtS PftWWers i ve interexcl1qe carriers access to customer infonnatioll stored
10 mobile service. data bales. 5 Reply commonters also oppose NCRA's~l tllatthe
Commission impoteexpended interconnection obligations on CMRS providers. 6 GTE points
out that the Commission may defer considering whether commercial mobile radio service
providers have an interconnection obligation and, if it appears that demand is not being met,
revisit the issue.457 Conune8ters also differ regarding the. extent of state authority over a
CMRS provider's intoreonnection obligations and interconnection rates. McCaw and Nextel
argue that, in tile interest of a unifonn federal policy for commercial mobile radio service, the
Commission should preempt states from imposing interconnection requirements on CMRS
providers.45I e11A and McCaw contend that the Budget Act specifically preempts states from

over MSS/RDSS systems).

4.5\ Ameriteeh Comments at 10 n.20; Bell Atlantic Comments at 40; GCI Comments at 4; Grand
Comments at 2-3; MCI Comments at 10; NCRA Comments at 23; NYNEX Reply Comments at 19-23
("However, new licensees or developing services should not be permitted to use interconnection as a
substitute for the prompt construction and implementation of their own independent networks. H); Pacific
Comments at 19-20; USTA Comments at 11; US West Comments at 33-34. But see TDS Comments at
20 (arguing that the Commission should require commercial mobile service providers to provide
interconnection to other mobile service providers only where necessary to assure that the operations of
adjacent non-regional systems providing CMRS offerings in the same radio service have a fair opportunity
to interconnect to promote regional roaming).

4.52 See note 489, infra.

4.53 NCRA Comments at 9-13.

454 AlICity Comments at 2-3; Arch Comments at 8 n.20; CfIA Comments at 41-42; IVC
Partnerships Comments at 2-3; McCaw Comments at 31-32; New Par Comments at 11-12; Nextel Reply
Comments at 15; Pactel Comments at 10-11; Paetel Paging Comments at 6 n.13; PllIeNet Reply
Comments at 2; PNC Comments at 4-5; Southwestern Comments at 29-30. See also BellSouth Comments
at 36; Century Comments at 7; TRW Comments at 36 n.72; Vanguard Comments at 15-17.

455 Pactel Reply Comments at 15-16; Southwestern Reply Comments at 9-10.

456 Bell Atlantic Reply Comments at 1I; CTIA Reply Comments at 21-22; Pacific Reply Comments
at 2-3; Pactel Reply Comments at 14 n.38; Southwestern Reply Comments at 8; TDS Reply Comments
at 5-6.

457 GTE Comments at 22. See also Sprint Reply Comments at 7-8.

451 McCaw Comments at 32-33; Nextel Reply Comments at 15-16. See also NCRA Comments at
23 (arguing that the pOSSibility of State regulation must be kept open unless there is a federally mandated
right of access on a cost basis to commercial mobile radio service providers); New Par Comments at 12
13 (asserting that if the Commission imposes interconnection obligations on commercial mobile radio
service providers, it should preempt State authority to regulate such interconnection).
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,--
repIadng 1M Nteschvjed by.GIItS provider, inchIcIBI rates for illterconnection.4't Other
paities,'Ito!iev«; claim • C..... did not intend, to ~pt state regulation of the
inteIconneclion '~'of CMItS·...,vi<*s, only the rates ·tIIoIe providers charge to end userS.460

m.t.lafty~ ........ Commission'5 ddemlination that the Budget Act does not
limit· the Commission's~•.. to.~ire common carriers topmvide iDtercot)JIeCtion to
priVlle.. .... ·1JIObiIe.• ••...•..... rad..'..iO. sel'YlCe.vice., ..'.~. •. I SoMe. _i'tW ufJIe the. comm.ission. to C.Iari.. ·.fy or
~ the riehm" of privIte radio servt;-- iders.461 '8everal paging companies
SJ*.'ifk:aUy.'. y.. 'II'JUC.... '.'. ". tIIa.t ifOOlltM(lfl.' .. ' P'IinJ is ....= as-. these II1QbiIe service
pmv~ shOUkt not lose their interconnectionrillts.463 Other commenters and reply
COD1IIle8ters .~ that PMRS providers should not have the same interconn(lCtion rights as,
common carriers.""

,U6~C~rt aIao~ opinions with respect tolE obligations to interconnect
with· PeSproy!ders.~. MIllY ~es ~ die proposal in·,the Notice 'that PeS
~Jlqldbave .~·feclelally~ right to iIIteIcOIIMCt with LEe facilities regatdJess
of wI1etber the PeS J.iceJIIees ., Classified as commercial or private tnobile radio service
providen.'* several comm....~ the Commission to clarify· or strengthen the intercon
nection rights of PeSproviden.466 Commenters agree with our proposal to preempt inconsis
tent state regulation ofJtCS interconnection.467 MCI also supports our proposal not to preempt,

4$9cnA Comments at 41; New Par Comments at 13-14.

460 NARUC Cernments at 22-23; New York Comments at 12-14; Vanguard Comments at .19-20.

461 AMTA Comments at 21; Celpage Comments at 4; RMD Comments at 8; Pagemart Comments
at 10-11; PageNet Comments at 25-26.

461 Motorola Comments at 21; NABER Comments at 17.

463 Pagemart Comments at 10-11; PageNet Comments at 25-26; see also AmP Reply Comments at
4-5; Telocator Reply Comments at 10.

464 Bell Atlantic Cominents at 40-41; GTE Comments at 21-22; MCI Reply Comments at 4-5; US
West Comments ,at 32-33. See al,o GTE Reply Comments at 13 (urging the Com~ission to defer
judgment to allow market forces to take effect first); Nextel Comments at 25 IL44 (arguing that to the
extent that private mobile radio service carriers require the same interconnection arrangements as a
commercial mobile radio service, they are likely offering a functionally equivalent service and should be
classified as a CMRS provider for regulatory purposes).

~ Celpaae Comments at 5; CTP Comments at 2; NCRA Comments at 23-24; Pacific Comments
at 20; Pagemart Comments at 19; RMD Comments at 8; Telocator Comments at 23; Time Warner
Comments at 7-10; TRW Comments at 35. But see MCI Reply Comments at 3-5 (questioning'the
Commission's authority to grant private carriers the same interconnection rights as commercial mobile
radio service providers).

466 Cox Comments at 3; Gel Comments at 4-5; MCI Comments at 8; Telocator Reply Comments
at 10.

467 CTP Comments at 2; Comcast Comments at 11; MCI Comments at 8; Pagemart Comments at
20; Time Warner Comments at 10.
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at this time,S_ .."...... of .. rates lBCs chaIF for PeS inteR:onnection.46I In addition,
~eral put~ ~rt the Commission's proposal to require LEes to tariff rates for PeS
Intereonneeti.OB.

b. DiIa__

227.The .Notice RJfen to tberitht of mobile service providers, particularly PeS
providers, to interconnect with LEe facilities. The "right of interconnection" to which the
Notice refers is the right that flows. from the common carrier obligation of LEes "to establish
physieal connections with other carriers" under Section 201 of the ACt.470 The. new provisions
of Section 332 do not augment or otherwise affect this obligation of interconnection.

221. Previously, _ Commission bas required Ioca1 exchan&ecarriers to provide the type
of intereonnection reuo....y requested by all Part 22 licenses.471 In the case of cellular
carriers,the Commission found that separate intereoMeCtionarrangements for interstate and
intrastate ·services. are •• feasible. Therefore, we concluded that the Commission has plenary
jurisdiction·over the physical :plant used in the .iateroonnection of cellular carriers and we
preempted state recuiadoa of IDterconnection. We found, however, that a LEe's rates for
mterconnection are severable because the underlying costs of interconnection are sepgable.
Therefore, we declined to preempt state regulation of a LEe's rates for interconnectIOn. The
Commission recognized, however, that the charge for the intrastate component of interconnection
may be so high as to effectively preclude interconnection. This would negate the federal decision
to pennit interconnectioll, tOOs potentially warranting our preemption of some aspects of
particular intrastatecbarges.412

229. The Commillion has allowed LEes to negotiate the terms and conditions of
interconnection with cellular carriers. We required these ~iations to be conducted in good
faith. The Commission stated, "we expect that tariffs ret1ectfng charges to cellular carriers will
be flIed only after the co-<:aniers have Delotiated acreements on interconnection. '.473 We also
preempted any state replation of the load faith neaotiation of the tenns and conditions of
laterconnectioo between LSCs and cellular caniers. 1he Notice, however, requested comment
on whether we should require LEes to file tariffs specifying interconnection rates for PeS
providers.

230. We see no diltinction between a LEe's obliption to offer interconnection to Part
22 licensees and all other CMRS providers, includlD~ PCS providers. Therefore, the
Commission will require LEes to provide reasonable and fair intc;rconnection for all commercial

468 MCI Comments at 9; see also CTP Comments at 2 (contending that the Commission does not
need to preempt the rate setting of a settlements process as long as the same process is used for
independent telephone companies); Nevada Reply Comments at 1-3 (Commission preemption is neither
necessary nor permissible). BUI see Pagemart Comments at 20 (urging preemption).

469 Cox Comments at 5-6; CTP Comments at 1-2; Pagemart Comments at 19; see also Comcast
Comments at 11-12 (urging the Commission to order LECs to submit sufficient information, such as
intrastate interconnection tariffs and all contracts for interconnection and for billing and collection). But
see Pacific Comments at 20 (opposing a federal tariff requirement).

470 47 U.S.c. § 201.

471 Interconnection Order, 2 FCC Rcd at 2913.

472 /d. at 2912.

473 [d. at 2916.
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I.IlOlKle radioSCU'VICes''I1Ie ~SSion finds it is in tile public i_lt'St to req. LBCs to
provide tile. ·~ofu.e. ••ction reasonably requested by all CMRS prO'Viders. 1be
Commission ftiither finds dIM.-e interconnection arraDcements for interstate andifttrastate
commercial mobile radio servioei are not feasible (i. e., intrastate and interstate interconnection
in this context is inseverable) .. that state regulation of the ri,bt aM type of interconnection
would ~tbe im~ purpose of ensurilll CMRS mterconnection to the interstate
netw.ork.Tberefol'e,. ·.•.".e "...._ and local replations of the kind of interconnection to
which ,<:MRS p~iders Ire eatlIed.414

231~Witb .~, .. tp_... of LEe i...-e~n lates, we COIItinue to
believe thatLBC COlIs'·aJsGdated with the ~ision .ofinterconDection for i-.terstate and
intIUate cellular ~rvj.ces ...·~Ie,47 and, tilerefore, we will not ·preempt state'
R'l\l1ati0il ofI..BC~~0Il~ applicable to cellular carriers at thi$. time. With
nprd.. .. to .papu..~.' " ' , .. Net.. and"".-..1IItt....8Iptba.t. we should p.teempt stat.e
~ofUiC'" ~·to.p8Iinc cariien, for mtetcoanection because LEe costs=__~~~£f.m~coi~
companies, as w~ as cellular companies, without any complaints.

232,. ID pmv;ii..........,~ to eMItS providers, LEes sllallbe subject
to the· followUta~. fIbst, the priacipIe of "hill compet1Sation sballapply, UDder
wbicbLBCs sbaU .. COIBpeIII••r eMItS ~i.rs for *' 'reasonable costs incun'ed by such
provide~ in termiIIatin& traffic that ongiDates OIl LEe facilities. Commercial mobile radio
service providers, as weD, 11IIII. be.. ft'Qu.ired to&!Cide such co~sation to LEes in connection
with mobile-orjJinatod traffic teiminating on . &ciJtties.1bis!!JqUirement is in keeping with
actions we alreIdy bav~ 'taUn with resardto Part 22 providers.477

inteIto~~to,,=~;SCotJ.S:o=hli=~~~= =:::~~
~P':~~·=="6::~~a:=~
=~thex::.c~~= :;=~~~~=:n=~o:~t=::~
unreasonable discrimiMtioD in violation of Section 202(a) of the Act.

234. Third, in determining the type of interconnection that is reasonable for a commercial
mobile radio service system, the LBC shan not have authority to deny to a CMRS provider any
fonn of interconnection arrIJIPIIlent that the LEe makes available to any other carrier or other
customer, ualessthe LBC IHets its bum. of deInonstrating that the provision of such
interconnection~ to the requestiag commercial mobile radio selVlce provider either
is not technically feasible or is not economically reasonable.

235. Althouah we requested comment on wbedler LBCs should tariff interconnection
rates for PCS providers only, out experience with cenular interconnection issues and our review

474 See wuisianaPSC, 476 U.S. at 375 n.4; Maryland Pub. Servo Comm'n v. FCC, 909 F.2d 1510
(D.C. Cir. 1990); California v. FCC, 905 F.2d 1217 (9th Cir. 1990); Illinois Bell Tel. v. FCC, 883 F.2d
104 (D.C. Cir. 1989); NARUe II; Texas PUC; NeUe I; Neue ll.

475 See IntercOIIMetion Order, 2 FCC Red at 2912.

476 PageNet Comments at 28 n.75; Pagemart Comments at 12.

477 See IntercOIIMction Order, 2 FCC Red at 2915.
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of the C0__ O8It¥iRced us that our current system of individually nelotiated contracts
betweeftLI!tCs 22p1'Qviders warrants review and possible revision.· We believe that
com...·.aIIIe service interconnection with the public switched network will be an
essential compeneat ift the successful establishment and growth of CMRS offerings. From the
perspectiveofC\llt8llaen, the ubiquity of such interconnection arrangements will help facilitate
the univ.ersat...•. . ~YIIleRt.. .Of. di.V.erse co.. mmercial mobile radl.·o. services. From a co.. mpetitive
perspective,tbel..Bts'ptovision of interconnection to CMRS licensees at reasonable rates, and
on~ terms aDd conditions, will eftSUre that LEe commercial mobile radio service
affiliates do not receive any unfair competitive advantage over other providers in the CMRS
marketplace. Thelefore, we intend to ISSue a Notice of Proposed Rule Makin,l requesting
comment on whether we should require LEes to tariff all interconnection rates.·

236. AItho1I&b we requested comment on whether to impose equal access obliptions on
PeS providen,tbe 8ucIIet Act does not require us to make such a detennination within any
statutoD' deadline. BeaUse this issue also anses in a pending petition for role makin~ filed by
MCI4IO reganijog equal access obligations for cellular service providers, we believe It is more
efficient to defer any final decision in this area. and to address these issues in the context of the
MCI petition.

237. The Notice also requested comment on whether we should require CMRS providers
to provide interconnection to other carriers. As commenters point out, our analysis of this issue
must acknowledge that CMRS providers do not have control over bottleneck facilities. In
addition, we note that the relatively few complaints the· Commission has received CORcemiRg
cellular caniers' denial.of interconnection have involved allegations that cellular carriers refused
to allow rescUers to interconnect their own facilities witli those of cellular carriers under
reasonable or non-discriminatory terms and conditions.•11 This situation mar chaale as more
competitors enter the CMRS marketplace. In particular, PeS providers may Wish to interconnect
with cellular facilities, or vice versa, which could also allow for the advantages of interconnect
ing with a LEe. Also, we do not wish to encourage a situation where most commercial traffic
must go through a LEe in order for a subscriber to send a message to a subscriber of another
commercial mobile radio service. Because the comments on this issue are so conflicting and the
complexities of the issue warrant further examination in the record, we have decided to explore
this Issue in a Notice of Inquiry. This proceeding will address many of the related issues raised
by commenters. For example, MCI raises the issue of whether CMRS providers' interconnection
obligations include providing access to mobile location data bases, and providing routing

.71 See, e.g., Comeast Comments at 6-10; Cox Comments at 2-4; GCI Comments at 4-5; MCI
Comments at 3; Rig Comments at 6 & n.3.

•79 This Notice may also request comment on whether we should mandate specific tariff rate elements
and~ if so, how these rate elements should be structured, or whether we should apply alternative
requirements on LECs that would ensure reasonable interconnection charges for CMRS providers.

480 MCI Telecommunications Corp., Policies and Rules Pertaining to Equal Access Obligations of
Cellular Licensees, Petition for Rule Making, RM-8012, filed June 2, 1992. We note that the federal
court having jurisdiction over the Modification of Final Judgment in the Bell System divestiture
proceeding may be asked to determine whether equal access obligations attach to GTE's or the Bell
Operating Companies' offering of PCS.

481 See, e.g., Continental Mobile Tel. Co. v. Chicago SMSA Limited Partnership, File No. E-92-o2
(filed Oct. 9, 1991); Cellnet Communications, [nco V. Detroit SMSA Limited Partnership, File No. 91-95
(filed Mar. 6, 1991).
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infonnation tointe"'~ carriers and other carriers.4U We agree, however, with
COOlmenters.... .. Who. say $It die n ""tory language is clear, that if we do require interconnection
by all CMRS providers, the .....ce pn:empts state regulation of interconnection rates of CMRS
providers.413 .

23a.nc1"loticeof I8cpQry will "so allow the CoInnIission to explore the issue of resale
of commercial ntObile iIdio.~. NCRA raises the issue of CMRS providers' iriterconnection
~ .to .rese1lel1. .s.we.t commenters also question whether the Commission should
""Illite ontS.. providers to 11Io'" facilities-based competitors to resell their services. The
Commission ...a 1001 bi$toly of dealiDJ with issues relating to resellers. 414· Our policy.has
been to Jttobibit w~1iDe 00IIIID0Il earners and cellular caniers from denying service to
resellers. In the case of cellular, however, the Commission has allowed a cellular carrier
to.. den.J'... ..... · •..to its...~......••." '. .'r.:! CODl.petitof in the same market... .after that.. com.petitor's five
bae:c.ftll.;in~hu expil'fld. 1be Commission reaso-:l that requiring resale to a facilities-
. ..• competitor wellid diIcQa,. cellular licensees from building out their own systems.417

Wlille these issues aRl P"'4''' tiiIfore us, we will coatinue OUf resale policy with respect to
qeDUIarCMR$providets. Our Notice of Inquiry will explore whether we should require all
CMRS licensees to provide teIIIe to those who are non-facilities based competitOrs in the
licensees'service area as well as to facilities-based competitors that have held licenses less than
five years.

. 1.19.In~On, we~ comments on whether we should ~uire local exchange
.caniers toiJatclW~ ~ PUIS licensees. A1tboup Section 201(a) of the Act provides the
COIJHDisaionwidJ explif;:itJuridcdon to ""luire caniers to "establish physical connections with
CJthercMiiers, " ..-d tIlere.ISno ·simiJar provision for intel'COlUleCtion With non-carriers, this does
~ prec~ the.CQlbIlliuion·s ability to ~reate a ritht. to interconnection for~
licetlIees.... In thiS fIlI8IUd, we conclude that if acomplaim.nt showstbat a common camer
provides interco~ to CM1tS licensees while denying interconnection of the same type and
at the same. toPMR$liceasecs, the carrier will bear the burden of establishing why this
would not constitute denial of a reasonable request for service in violation of Section 201(a),

412 SNMCI Comments at 10. We note that tl'Jese issues are being explored for dominant carriers in
the Commissiolfs IntelUaeat Network proceeding. See Intelligent Networks, CC Docket No. 91-346,
Notice ofProposed Rule Making, 8 FCC Red 6813 (1993).

413 Communications Act, § 332(c)(3), 47 U.S.C. § 332(c)(3).

4M E.g., Resale and Shared Use of Common Carriers Services and Facilities, Docket No. 20097,
Report and Order, 60 FCC 2d 261 (1976), modified on other grounds, 62 FCC 2d 588 (1977), aiI'd sub
Mm. AT&T v. FCC, 5n F.2d 17 (2d Cir. 1978), cert. denied, 439 U.S. 875 (1978); Resale and Shared
Use of Common Carrier Domestic Public Switched Network Services, CC Docket No. 80-54, Report and
Order, 83 FCC 2d 167 (1980); Cellular Communications Systems, CC Docket No. 79-318, Report and
Order, 86 FCC 2d 469 (1981), modifled, 89 FCC 2d 58 (1982),jurther modified, 90 FCC 2d 571 (1982),
appeal dismissed sub Mm. United States v. FCC, No. 82-1526 (D.C. Cir. Mar. 3, 1983).

4IS See Commission decisions cited in note 484, supra.

... Petitions for Rule Making Concerning Proposed Changes to the Commission's Cellular Resale
Policies, CC Docket No. 91-33, Report and Order, 7 FCC Rcd 4006 (1992).

417 Id. at 4007-08.

4U See, e.g., Texas PUC, 886 F.2d 1325, 1327-35 (D.C.Cir. 1989); Fort Mill Tel. Co. v. FCC, 719
F.2d 89,92 (4th Cir. 1983);NCUC J, 537 F.2d at 794-795; Hush-A-Phone Corp. v. United States, 238
F.2d 266,269 (D.C.Cir. 1956); AT&T, 71 FCC 2d 1, 10-11 (1979).
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estabMlIhJDeftt·of III ••".0". condition of .-vice in. vioIItion of Section 201(b), and
unteasOfllblediscri..... itt viotationof section 202(1)...., We also note that if a service
classified as PMRS is~ for profit and made available to the public, interconnection
would·briftgthe service within'the dermition ofa CMRS becaule tbe definition of interconnected
service includes' ~service for which a request for intercoanection is pending pursuant to
subsection (c)(I)(B). "490

2. SIaN P,tiIIMs To &I..RIIlf .pMtiDlI Authority

a. 1IaekInNnd and Pleadi..

240. The statute preempts state and local rate and entl)' regulation of all commercial
mobile radio services, e«ective August 10, 1994.491 Under Section 332(c)(3)(B), however, any
state that has rate .replation in effect as of June 1, 1993, may petition the Commission to extend
that authority based on a Ihowing that (1) ~'market conditions with respect to such services fail
to protect ,subscribers .adequately from unjust and unJ'elSODlble rates or· rates that are unjustly
or uftreasonably dilCrimiaatory;" or (2) "such market conditions exist and such Service is a
replacemeht for land liae telephone exchanle service for a substantial portion of the telephone
land line exchange service within such State." 492

241. Section 332(c)(3)(B) of the revised statute further provides that the Commission
must complete all actions on such petitions, including reconsideration, within 12 months of
submission. Under Section 332(c)(3){A) of tile revised statute, slates may also petition the
CommisSion to initiate .... regulation, based on the criteria noted above, if no such rate
regulation has been in effect in the state involved.493 If the Commission authorizes state rate
regulation under either~re, interested~ may, after a "reasonable time," petition
the Commission to su'" the regulatioDs. In the Notice we indicated that we intended to
establish procedures for the filin! of such petitions by the states and interested parties, and we
sought comments Oft what factors should be considered in establishing such procedures.

242. Most of the commenters point out that Section 332(c)(3)(A) is clear as to the
congressional intent to preempt State and local rate and entry regulation of commercial mobile

419 Set! Expanded Inrmonnection with Local Telephone Compmy Facilities, CC Docket No. 91-141,
Report and order and Notice of Proposed Rule Making, 7 FCC Red 7369, 7472-73 (1992), appeal
pending sub nom. Bell Atlantic Corp. v. FCC, No. 92-1619 (D.C. Cir., filed Nov. 25, 1992), reeon.,
8 FCC Rcd 127 (l992),jUrther reeon., 8 FCC Red 7341 (1993), Second Report and Order and Third
Notice of Proposed Rule Making, 8 FCC Red 7374 (1993). We note that the Commission may not
forbear regatding the reqllirements of Sections 201, 202, and 208 of the Act. See Communications Act,
§ 332(c)(l)(A), 47 U.S.C. § 332(c)(I)(A).

490 Communications Act, § 332(d)(2), 47 V.S.c. § 332(d)(2).

49\ Budget Act, § 6002(c)(2)(A).

492 Communications Act, § 332(c)(3)(A)-(B), 47 V.S.c. § 332(c)(3)(A)-(B). States must file such
petitions prior to August 10, 1994. Communications Act, § 332(c)(3)(B), 47 U.S.C. § 332(c)(3)(B).

493 Communications Act, § 332(c)(3)(A), 47 V.S.c. § 332(c)(3)(A). The Commission must allow
public comment on any such petition and must grant or deny the petition within nine months of
submission.

494 The Commission must allow public comment on any such petition and grant or deny the petition
in whole or in part within nine months of the date of submission. Communications Act, § 332(c)(3)(B),
47 U.S.C. § 332(c)(3)(B).
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==s;:e.::;,:.=u:.:==-ma~~:~u:
which .·tIleymust ........"",u'••rns."':n.e~ bZe that the .. should bear
!he .btJrdert .·of.. proviIJ.. '.~. ',_. ..........1~ of ~ia1 mobile.. ·. radio servi(:Cpm~id.ers is
justified becMe·of ...... ..wJt failures. In dUB reprdt GTE urges t~COnlJDl.on to
establish a strQngpresll~.mst the imposition or coatinuation of state.1ation where

==~C::~~~.~~==radio servicet even 'II'" .~ for basic telephone servicet where "several companies offer
radio service as a means Of pftMding basic telepboRe service in competition with each othert

such that consumers can cboOle aRiong alternative providers of this service.' '496 ,

W.Sev.... of ...~ U*t daatthe Commission must~ specific
~~ .·die· .r."aIdJ!lowin. dill tile~ must make. i.n order to jUstify tate
ftlIUlatitm ofeo~ .......... radio servlCel..t97 With ftlSP'd to petitiOns filed by any state
~to~"'.~marIrd.eoadiIians willnot~t CMU sub$cribersfrom
unjustattd~ CJI' ratestbat are uqjusdy or~Iy discrim-,ry t McCaw
contends that.the" ~teduouall eIIIpiricaJ evideace ·that (I) market COIldiUoos
vary from nadonaIllOrms; (2)CMRS carriers have.... in anti-competitivebdlavior which
has resulted in harm to COIIIUmers; and ~, ad hoc regulation is a better means of protecting
consumers than a.~ ftdetll policy.

244. Bell AdaIIIie· that, maccoma.e with Section 332(c)(3)t the Commission
should ~."". .Proeedu.• . '.' "Ie that. the petition authori2ed by' Section 332 is iD. fact filed.
on bebaIf Of the .. iIIoJf.'I1lust the sponsor of • .., petition should demoutrate that it is
duly authorized... .1]y.' onIIr.,.. 01'.'. ,00....._.ltOfall."iateJwli8teJwsted.'. 1tIte.'aaenc,',ics.Of~ents.O.>ft'~... ' y,
by state 1.IatiOnM.......... die . --..l.... '. to file' the petition.499 Inadditiont Bell
Atlantic~tJJIt .;.,-~~-..:.=it.espeoific existing or proposed rulestbat
the state Wishes to 1IIve iJIIpciIed on CMRS providers. Such disclosUre will allow' all interested
parties fair notice of the specific roles that the states may apply to them should the petition be
granted.500

145. Several of the commenters argue that any state regulation that is pennitted should
be narrowly tailored in terms of~ and duration to ~medy the identified market breakdown
and topMteCt COI1ItJIDfJI'S. Ja addition,the~rs IIJU8 that states should be pennitted to
reguJatecomparable mobile services differently c:.dy to the extent that the Commission has
established separatereplatory classifications of CMRS providers. 501

246. Asman of commenters favof the adootion of more liberal procedures that
would enable the to regulate rates. Initially, NAl.UC and DC PSC contend that the
language in the second prong of the statutory showing concerning existing market conditions

m See, e.g., McCaw Comments at 23; CTIA Comments at 38; GTE Comments at 24; Rochester
Comments at 10.

496 GTE Comments at 24-25, quoting Conference Report at 493.

497 See Bell Atlantic Comments at 42-43; McCaw Comments at 24-25.

498 McCaw Comments at 23 .

..99 Bell Atlantic Comments at 41-42.

500 [d. at 42-43.

501 GTE Comments at 25; McCaw Comments at 24; Century Comments at 38.
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C&I*Otbe read I..",,,,,,,, .such a showilll is the basis for granting t~e petition under the
fitst pn:naeof the"'1*""mg.· DC PSC notes that the statute specifies that a state need
meet 0ftlY Ofteof tile .. clitutes, and the legislltive history does not indicate any intent to limit
a state petitiOft "'*.. 08.a claim that the new service was a substitute for an existing service by
a requirement that certain market conditions exist.S03

peroent~~~== :e.:/:==~t ~~::b:::~~~~) ~~i~
services offeredfrola IllY telephone co....y other than a commercial mobile service licensee,
(2) that the rates for ·bNic· IervtceS offered by the commercial mobile service provider are higher
than tbe rates of the ]R-existing landUne carrier5o40r (3) that the commercial mobile service
provider bas market power in a relevant market. " DC PSC recommends that the proceeding
S.h.OUld.Provide ti.or puliJlic noli.·ce. and comment within 30 days and a response within 15 days by
tbe state.S05 According to ,DC PSC, the Commission should grant the ~ition if either of the
first two tests is met. Otherwise, the Commission should exercise its Judgment to evaluate a
show~ based on the tbird test. Finally, OC PSC argues that. petitions to eliminate state
regulations after a state petition is granted should not be permitted for a period of three years.
Nevada concurs with DC PSC's proposal.506 It believes that the use of DC PSC's proposed
th~pronged test will·allow the Commission to consider the monopoly power of commercial
mobile radio service providers within specific market areas, not for the state as a whole.

241. In additioI1 NARUC, PA PUC, and New York believe that the Commission should
not adopt rigid criteriafbr $tate petitions filed with the Commission. PA PUC maintains that the
criteria adopted in the statute are clear, and given the states' interests involved the states should
be .allowed to set forth in their petitioos any fadors they consider relevant.s~ NCRA proposes
that the Commission adopt a review staIkIard that is sufflcientlygenerous to "assure that local
and state interests continue to exercise their state statutory duties. "SOl Finally, New York
~ that the Commission may not preempt states from rate regulati~ CMRS unless it is
safisfied .that consumers in the telecommunications mark~ have the abilrty to choose among
CMRS services offered by several entities, and no entity or combination of entities has the
ability to control the market prices of these services.S09

249. Ben AtIBntic iIld Southwestern dislgree with DC PSC's proposal. SIO Bell Atlantic
emphasizes that the statute and the .legislative history make clear that substitution of wireless for
wileUne service is not sufficient to warnnt state rate regulation. Rather, the states must also
show that there is inadequate competition in the provision of commercial mobile service. Thus,
it rejects DC PSC's proposal to allow state regulation whenever 15 percent of basic service

S02 DC PSC Comments at 10-11; NARUC Comments at 5-6.

S03 DC PSC Comments at 11.

S04 Id. at 12.

sos Id.

S06 Nevada Reply Comments at 4-5. Nevada proposes that the first test suggested by DC PSC be
amended slightly to replace the term "telephone exchange area" with the word "area." Id. at 5.

S07 PA PUC Reply Comments at 22.

SOl NCRA Comments at 24-25.

S09 New York Comments at 15.

S10 Bell Atlantic Reply Comments at 12-15; Southwestern Reply Comments at 15-17.
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subscribera~vesuch....ice from CMRS ~viders. It also rqjt:ets DCPSC's proposal to
recpaire a II18t of a $tate prth·.,wMnever a CMRS provider's lIteS for basic servi~e are higher
tlllDrates for '1IDdline8elVicelllllauae a co~son of wildess to wireline rates, bl no way
sIlowSthat....... wU*ss ......~ ••. competJtive.

5U
SouthWCltem.. n disuree.·.. s with DC. ps..e's

test concerning market JJO.wer of CMRSproviders in a pll'ticular CMRS market. It notes that
DC PeS does DOt explain hoW it would measure market power or whether the states would have
to.demonItrafe.. . ..tl1at... SUCh. power... Md". an actual adverse effect.OI1 rates.

512
Finally,Bell A.dantic

believestbat die~saI to ia ••,e a three-year period before pirties may seek to repeal state
~ is miJplded. 11loIedme frames,BeI[ Atlantic asserts, will depend on such f~rs
u the exteBt of. rate regulation granted, conditions in the state, and how rapidly conditions
cbaD,e.513

b. Di8eua!Iioa

250.We~lie\'e that OJIIpss, by adopting Section 332(c)(3)(A) ofthe Act, intcmded
~y. to ))ftelDpt~ ...~.rate and entry.~ of all commercial mobile rad!0
JerVJCeS. toeiaure·that _Har~.. are accorded similar regulatory treatment and. to aVOid
__.•..., buftIeM,COD.ilrent with the public interest. We at$O agree with the
Codunenters tbat Sectioo 332(c)(3) is clear as to tbe circumstances under which states may be
pelmitted to petition the CoInbriMion for authority to regulate rates for CMRS and the criteria
upon which they m~st base their petitions.

15..1~ With respect ,to ~pdiOn.. ' .. s fIled by the staleS under Sectio.t1 332, w.e agree.... with the
~te,..tIaat any sueh~, should be acceptable only if the state agency makin, such
fiIinI' cettillell that it is .die duly authorized state agency responsible for the regulatiOn of
~RicatioDs services PftWided in the state. With J'eSPCQt to petitions seeking to
~ ...P~.mIIbt conditions will not protect CMRS subscribers adequately
from ~ust lUId~. tiles or rates that are uqjUltl)' or uDlUSOnably discriminatory, we
..,e with. p8Ities who arpe that the states Olust submit evidence to justify their showings.
Any state fdiDg a petition ,.....m to Section 332(c)(3) sbaU have the burden of proof that the
state has met the statutory basis for the establishment or continuation of state regulation of rates.
In. any event, interested parties will be allowed to file comments in response to these petitions
within 30 day.ss. M1after public notke of the filirg of the petitioo. The ,co.mments .Should .al.so be
baaed OIl evidence that can rebut the sbowing made in the petition. Any interested party may file
a reply within IS days after the time for filing comments in response to tbe petition has expired.
If we determine that the state has failed to meet this burden of proof, then we will deny the
Petition.

252. We agree with the commenters that a state should have discretion to submit
whatever evidence the state betieves is persuasive regarding market conditions in the state and
the lack of protection for CMItS subscn'bers in the state. As a general matter, we would consider
the following types of evidence, infonnation, and analysis to be pertinent to our examination of
market conditions and consumer protection:

(1) The number of CMRS providers in the state, the types of services offered by
these providers, and the period of time during which these providers have offered
service in the state.

511 Bell Atlantic Reply Comments at 12-13.

512 Southwestern Reply Comments at 17.

513 Bell Atlantic Reply Comments at 14.
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(5)

(8)

(7)

(3)

(2)

(4)

(6)

The. n__ of~rs of each such ,rovider~ aDd trends in each provi~r's

customer'" duriaI the Il108t recent ...... period (or other reasonable penod
if~ _ is not available), and annual revenues and rates of return for each
such provider.

Rate .iafOl'lQltion for each CMRS provider, including trends in each provider's
rates duriRI the most recent annual period (or other reasonable period if annual
data is not available).

An asaes.... of the extent to whicb services offered by the CMRS providers
that the stale proposes to regulate are substitutable for services offered by other
carriers in the state.

Opportunities for new entrants that could offer competing services, and an
analysis of existing barriers to such entry.

Specific a1Jeptions.of fact (supported by an affidavit of a person or persons with
personal knowledF) regarding anti-eompetitive or discnminatory practices or
behavior on the part of CMRS providers in the state.

Evidence, infonnation, and analysis demonstrating with particularity instances of
systematic Uftju.. 1t and unreasonable rates, or ra.tes tha.t are unjustly or unreason
ably dilC~, imposed upon eMItS subscribers. Such evidence should
include an eXllltination of the relationship between rates and costs. We will
consider especially probative the demonstration of a pattern of such rates, if it
also is demonstrated that there is a basis for concluding that such a pattern
signifies the inability of the CMRS marketplace in the state to produce reasonable
rates through competitive forces.

Information reprding customer satisfaction ordissatisfaction with services offered
by CMRS prt)viders, including statistics and other infonnation regarding
complaints fiJed with the state regulatory commission.

In addition to the aboveoodescribed evidence, infonnalion, and analysis that a state may submit
in connection with its petition, we conclude that a state must identify and provide a detailed
~~ of the specific existing or proposed roles that it would establish if we were to grant
Its petition.

253. With reS\*t to petitions filed by any state seeking to demonstrate that state rate
regulation is appropnate because the commercial mobile radio service is a replacement for
landline telephone exchange service for a substantial portion of the telephone land line exchange
service provided within the state, we disagree with DC PSC's argument that the language of the
statute cannot be read literally to require states to demonstrate tbat market conditions are such
that customers are not protected from unjust and unreasonable rates, or rates that are unjustly
or unreasonably discriminatory. As the legislative history points oot: 514

If, however, several compaAies offer radio service as a means of
providing basic service in competition with each other such that consumers
can choose among alternative providers of this service, it is not the
intention of the conferees that states should be pennitted to regulate these
competitive services simply because they employ radio as a transmission
means.

514 Conference Report at 493.
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We~ with the ~~. that such petitiellsmust demon~e both that market
conditionI are·such ..,._proteCt~ adequately from ullJust and unreasonable

~o~=ri=.a:: =-:~u~~~a::v~ ~=~t~:~~t~
obtaining basic telephone service. Thus, we will requtrethe state to provide such information
as may be ncceIIItY to ...... to determine martel conditions prevalent in the state and the
range of basic .teIq)hone service altematives available to consumers in the state.

254. Similarly,~s to suspend. state rate regulation must be based on recent
empirical data or otIler~t evidence. Pinally, as to what constitutes a "reasonable time"
fol' interested parties to file such petitions with die Commission, we agree with those.
commenters who state that~s should not be allowed to. file such petitions until the state has
had an. opportunity to.inaPIeJnen.·.. t rate..rere.1U.Iation.·. and make the necessary. adjustments. We
disagree,bowever, w.1IIe DC PIC and odms who seek to adopt a period of three years
before parties may.challenle .stateregulations. Radler, we believe that an 18-month period
should p.1'lrovide the.....1tateI. ww.1cb....•.a4equate...... ..... time. to ~lement ra.. te regulation. Su.Ch. a period will
afford the states IS weIl.~ pattiessuff"lCielit opportUnity to assess the impact of rate
regulation onm....coadi1ieIIs.. the provision of services to consumers. Therefore, interested
parties may not file pcltidMIs to suspend state rate regulation until 18 months after such
regulatory authority has been puled or extended.

255. In~'~ parties wiBbe allowed to file comments in response to tbese .
petitions (i.e. ,....'.. fBId. bypartiess,eeIdnato. dilCOlltinue state regulation) within 3~ days
after public notiCe 01 tile fiIiIIa 'of the petition.1"he comments should also be based on evidence
that caniebut the showiIIIlIIIIiIe iB the petition..AJty interested party may me a reply within 15
days after the time for ftIiJIa comments has expired.

256. We point out that the standards for pramption established in Louisiana PSC do not
~Iy to. themles. adopIed...... .. today.•m In Lo.IlisitWJ. PS"CC tthebe SU.pre.m.e Court found that Section
2(b) of the Commtl8icadoM Act pro.bib.its the Commission. from e.xerciSing fedeml jurisdiction
with respect to "'chUges, clusifieations, practices, services, facilities, or regulations for or in
connection with intrastMe communicatiOns services." "16 Here, Congress has explicitly
amended the Communications Act to preempt state and local rate and entry regulation of
commercial mobile radio services without regard to Section 2(b).

257. We empIIIsD dial the roles adopIed today do not prohibit tbe states fromreplating
other terms and conditions of commercial mobile radio servlce.517 Finally, we also note that
in those cases wbere the Commission authorizes the state to regulate rates for commercial mobile
radio services, such regulations will be authorized only for the specified period o(time we find

m Under lAJlJIisialla PSC, the Commission may preempt State regulatiQn of intrastate service when
it is not. possible to stp8I'. the interstate and intr.tate components of the asserted Commission
regulation. LouisiQllfl PSC. 476 U.S. at 375 n.4. In construing the "inseparability doctrine" recognized
by the Supreme Court in Louisiana PSC, federal courts have held that where interstate services- are
jurisdictionally "mixed" with intrastate services and facilities otherwise regulated by the states, state
regulation of the intrastate service that affects intersl*:e service may be preempted where the State
regulation thwarts or impedes a valid Federal policy. S~~ HAllUC 1/; Illinois Bell Tel. v. FCC, 883 F.2d
104 (D.C. Cir. 1989); California v. FCC, 905 F.2d 1217 (9th Cir. 1990).

516 Louisiana PSC, 476 U.S. at 373, quoting Communications Act, § 2(b), 47 U.S.C. § I52(b).

517 As explained in note 515, supra, if we determine that a State's regulation of other terms and
conditions of jurisdictionally mixed services thwarts or impedes our federal policy of creating regulatory
symmetry, we would have authority under Louisiana PSC to preempt such regulation.
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to be nece$S8ry to e8IIIle ... rates will be neither unjust nor unreasonably discriminatory.5ls
We will make such ddenniMtion on a case-by-ease basis at the time regulatory authorization
is extended to a petitiORiRJ ate. To the extent that such rulings are made, they will remain in
eftect until such time as circumstances dictate.

3. Mil lau, 1t4iHd by CDlftMent.rs

.258. UTe e the view that Commission reorganization is a "necessary element"
in carryUlgout the requirements of the Budget Act, and then goes on to propose·a "conversion"
plan under which the CORIIIIission would be reorganized with regard to our administration of
non-broadCast radio servials.519 We did not seek comment on the issue advanced by UTC.
WbiJe this would not precl1ldeus from reaching tbe issue,52o we have chosen not to propose
or pursue Commission reorpnization in this rule making.

259. NARUC supts that the Commission and the states should work together to
develop methods to momtormobile· services for purposes of determining whether particular
services classified as private continue to be entitled to that classification. NARUC also proposes
that tbe Commission and the states should agree to the provision of "complete reciprocal access
to information" relevant to mobile service monitoring. 521 We agree with NARUC that state
and federal cooperation Npl'ding methods of monitoring the manner in which services are
provided by mobile service carriers is reasonable, and we believe that such cooperation can
IIDprovemonitorin. efforts. We further agree with NARUC that state and federal cooperation
could address issues such as reciprocal access to mobile service monitoring information. As an
initial step toward a cooperative effort, we are committed to meeting informally with NARUC's
Commumcations Committee.

260. Hardy requests that we clarify how the new regulatory scheme would apply to
services provided over PM subcarrier channels, including PeS servlCC. 522 We currently allow
subsidiary communication services transmitted on a subcarrier within the FM baseband signal.
Under our rules, subsidiary communication services tMt are common carrier services in nature
are subject to common carrier regulation.s23 PM subcarriers may offer a variety of servic
es.S24 Any mobile services provided over PM subcarriers that fall within the definition of
<:MRS aDd were previously subject to common carrier regulation will now be regulated as
CMRS. Mobile services provided over PM subcarriers that meet the definition of CMRS but
have been re~lated as private radio services, will receive the benefit of our transition roles
before becommg subject to CMRS rules. Finally, mobile services provided over PM subcarriers
that do not meet the definition of CMRS will be regulated as PMRS.

518 Communications Act, § 332(c)(3)(B), 47 U.S.c. § 332(c)(3)(B).

519 UTC Comments at 19. See also AMTA Comments at 16 n.4. UTC also revisits its proposal in
its reply comments. UTC Reply Comments at 23-24.

520 We are not required to give any notice before adopting a rule of Commission organization.
5 U.S.C. § 553(b)(3)(A).

521 NARUC Comments at 11-12.

m Hardy Comments at 1-2.

m See Section 73.295 of the Commission's Rules, 47 C.F.R. § 73.295.

524 These services include: functional music, specialized foreign language programs, radio reading
services, utility load management, market and financial data and news, paging and calling, traffic control
signal switching, bilingual television audio, and point-to-point or multipoint messages. See id.
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261.RMD.~ w fo~ilD .govcJ1l8lents and their .representatives are eli,lbleend
users of SMR 8e!VloesU Section 9O.603(c) of tire Comml~lon'sRules.m SMl{ systems
are C08SideIed ·sUred sy-.pursuant to Section 90.179 of the· Commission'~ Rules, and
persons may share stations only on frequencies for wllich they would be eligiple fora~
authorization.'26 Our roles expressly enumerate those classes of persons that may be served
by SMR. Iicensees.'27 End \ller eligibility wu limited for some time to persons eliaible for
licensing under Subparts B, C, D, or B of Part 90 of the Commission's Rules. S28 Wireline
teleohonecommon camers" foI'oipsovel'lllMlltS and their representatives were e~!Cssly
inel1giblefor Iicel1Sina, ..... to sections 90.603 aad 90.115 ()f the Rules. 529 In.19~, the
Commiasionamended SectiIB 9O.603(c) of the Rules to pemlit SMRs to serve individuals and
Federal Government qeacieI.-"0 In other words, we~y allowed two classes. of entit~s
that· were previously not IlIImitted to share SMa fadtitiel.. , to..do so.' 1be ComlDis$ion did not
make comparable &mendmeats that would expressly permit foreign governments or tlaeir
representatives to receive SMa. service. Section 9O.11S continued to render such entities
inel9ible underParts B, C, D,ud B of Part 90, add tlIus they remaiaed ineJilible toreeeive
servICe fromSMil Uam ~tly, we eliminated individuallicensiQgof 8MB. end
users, aadSMR systems eIute achieved SOllIe of the freedom in'end user se~n that is
enjo)'ed byotber ·.conneIdaI mobile service providers, such as cellutar carriers.' I Cellular
servtCOS are not mstricted in.. ability to serve fonHp lovemments Or their representatives,
ho'Wever,whereaswe bave _·ldIeaded our Put 90 rules to e~·SMRend.user eligibility
to includeforeiplO~ or their repmIIIIlIative. To facilitate symmetrical regulation of
oms, therefore, we mte.I to examine in our Fwtber Notice of Proposed Rule~ on.~
tl'IDSition to new regulatory treatment of reclassified mobile services whether such a restriction
is still appropriate .(or sMIt services.

IV. SUMMARY OF ACTIONS; TRANSmON RUL~

A. SUMMARY' OF AcnONS

1. C1IIn4IiCtIIiM 01MoI1Ik Ucmuef; OIlier !lawJlf

w. Iil su~.the actions we have taken in this Order, we believe that the
followinl points hitrhlilht die decisions we have made to implement the objectives of Coops
in .amending SectiOn 312 of the Act. First, we have liven comprehensive scope to the term
, 'mobile serviCe," includillg within the defmition all public mobile services, private land mobile
services, and mobile satellite services, and most marine and aviation wireless services.

525 See RMD Comments at 7 n.8.
526 47 C.F.R. § 90. 179(a).

S27 See 47 C.F.R. § 9O.603(c).

m See, e.g., Amendment of Part 90 of the Commission's Rules To Release Spectrum in the $06
821/851-866 MHz Bands and To Adopt Rules and Regulations Which Govern Their Use, PR Docket No.
79-191, Second Report and Order, 90 FCC 2d 1281, 1361 (1982) (setting forth previous version of
Section 90.603).

529 47 C.F.R. §§ 90.603, 90.115.

530 See Amendment of Part 90, Subparts M and S, of the Commission's Rules, PR Docket No. 86
404, Report and Order, 3 FCC Red 1838 (1988).

'31 See Amendment of Part 90 of the Commission's Rules To Eliminate Separate Licensing of End
Users of Specialized Mobile Radio Systems, Report and Order, 7 FCC Rcd 5558 (1992).

Page 98



ze. Second, weill¥e defined die tenn "COIftmereiaJ lI1C)bile radio service" in a manner
that covers a s.......= of services proYidIc:I by mobile carriers, because of our
conclusiollthat such a dt;lb0 best serves* COIIIftIIiOnIl purpose of making mobile services
widely available at RlIIO.... rates and on~ tenDs in a competitive nwbtpIace, and

=~~:O~.~~~~·t~~U~i~::~:n::
provided for profit, it must be inteteonneeted to the pubtic switched network, and it must be
aVailable, to the PUblic, or ,to such classes, of elilible users as to, be e,ffectively available to a
substantial portion of the public. Under the tint elemeat of the definition, we have provided that
"for profit", includes any ..ooileservice that,is provided Withtbe, intent of receiving co~sa
tion or monetary ~. 1ft the case of ~ices that are not-for-profit, except for a portiOn of
excess capacity that die licensee offers with the intent of receivinl compensation, the service will
be tmlted as for-profit to the extent' of such excess C81*ity activities.

264. Under the second elementof the CMltS definition. we have concluded that a mobile
service offers interconnected service if it allows subscribers to send or receive mess8les to or
from anywhere on the public switched network. Both direct and indirect interconnection with
t~ PSN satisfy this criterioll, as ~~11 as the use of ~-and-forward~hftOlog~. In addressing
thiS element of the CMJtS deflRitlOn, we also have liven an 'expansive meanmg to the tenn
"public switched networt," concluding that the network includes the facilities of common
carriers that participate in the North American Numbering Plan and have switching capability.

265. Under the third prong of the definition, we have decided that service made available
"to the public" means any service that is offered without restriction on who may receive it. We
also have concluded that whether a service is offered to .,such classes of eligible users as to be
effectively available to a substantial portion of the public" ~s, on severa) relevant factors
such as the type, nature, and scope of users for w'bom the service is intended. We have decided
not to consider limited system capacity or coverage of small geographic areas as factors in
restricting public availability. If a service is provided only for internal use or only to a specified
class of eligible users under the Commission's Rules, then the service will not meet the "public
availability" prong of the CMRS definition.

266. Third, we have intetpreted the tenn "private mobile radio service" by closely
adhering to the statutory deflnition, and with the aim of advancing the congressional objective
of applying a symmetrical regulatory framework to mobile services. We have detennined that

S32 Ameriteeh, for example, argues that:

This proceeding was initiated at the direction of Congress to establish a
level wireless playing field. At present, common carrier and private radio
services that are indistinguishabte to the consumer are subject to very
different regulation. This caused the House Committee on Energy and
Commerce to conclude that "the disparities in the current regulatory
scheme could impede the continued growth and development of
commercial mobile services." ... By establishing like regulation of
substitutable services, the Commission will promote competition. This,
in turn, will enable licensees to better serve the communications needs
of all wireless consumers and further allow them to maximize the
efficient use of their assigned spectrum. A crucial step toward achieving
Congress' goal of regulatory parity is the establ ishment of equal
regulation for cellular and PCS licensees.

Ameritech Comments at 1-2 (citation and footnote omitted).
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the.. Sta~..~.tf.<· ~.... . the~...•' 've hQro.ry ~.... our conclusion that a mobile.. service

:~~~cr_-:'~:::~f::S-=~-=~=~f~~~~
services that·at'e clasaitied as ,..··will, however, be Pft!IIUIDCdlJMRS unless it is demonstrated
that the service is the~ tqUivalent of cMRS. In _yina the functional equivalence
test, we have decided to coasidIr a· variety of factors, iBcluaift, whether the mobile service at
issue is a close substitute for aay CMRS offering as evidence<l by the cross-price elasticity of
demand,

~·toF~~;~.::~~;= 1ac:r=~ ~~~~antc:~g..~~
inobileiervices.Wcbave decidIlIto clasaify all~ Government and P\lbUc Safety services,
including the. Special BnteqIICY Radio. Service, IDd all existing Industrial and LaDd
Transportation Services, other tItIa certain licensees in BusiRess Radio Service, as private mobile
radio services. We also have clusified Automatic Vehicle Monitoring as a private mobile radio
service.

261. In the .......... Service, which bas a broider raqeof eligible users than
other Industrial and.Land Tnl.-.uon services, we have classiftedBu~ Radio licensees
wiIo provide for-profit ~eted service to thin:l..p81ty users as CMRS. BusiJless Radio
liceDIeeswho operate not-fo~prOfit internal systems, or who do not offer interconnected service,
are classified as private.

28. We also have to classify SMa licenJees as CMIlS if they offer interconnect-
ed service' to~... t'hia cIIIIificatiori.'.. .Will. appl.. "'I to providers of w.ide-area SMRservice,
and to "traditiooaI" SMlt .,... as weU.SMJf IicaIBees who do not offer intercOnnected
service,taowever, are clusified" PMRS. In addition, we have conduded tbat private carrier
pqiDg (PCP) services ...... classified as eMItS, .... OIl our fllldiDJ·that PeP licensees
fit -the statutoryc:lefiDition of eMIts. We have clasaified as PMRS those pnvate paging systems
that. service the1icen.'s u.er.t eomnmnications needs but do not offer for-profit service to
third-party customers, We have classified 220-222 MHZ private Iand mobile systems using the
same approach we used for classifying SMR. and PCP licensees.

110. With respect toexiltiag common carrier services, we have concluded that cellular
services, 800 MHz air-around services, comtDOQ carrier pagine services, mobile telephone
service, improved mobite te1eDhone service, tJunked mobile telephone service, 454 MIlz air
ground service, and Offshore hdio Service all should be classified as CMRS because they meet
the statutory definition. With reprd to mobile satellite service, we have concluded that we will
exercise our discretion under the statute to detennine whetller the provision of space segment
capaci9' by satellite liceuees aDd other entities may be treated as common carriage. The
provision of both space and e8Idl segment ~ity, either by satellite system licensees providing
service through, (or example, their own licensed earth station, or by earth station licensee
resellers directly to users Of commercial mobile radio services, will be treated as common
carriage. In addition, we have concluded that we shoUld seek further comment on whether we
should remove currentrestrietions that bar CMRS providers from offering dispatch service.

271. Fifth, we have .....ined that personal communications services (PeS) should be
classified presumptively as eMItS. Under this approach a PeS applicant or licensee would be
regulated as a CMRS carrier, but would be able to offer private PeS, and be regulated as
PMRS, upon makiJJg the ""iUisite showing during the application process or subsequently. We
conclude that treating PeS u ....mptively CMRS most suits the manner in which we have
dermed PCS, and the four aoeIs that we have established for the service - speed of deployment,
universality, competitive delivery, and diversity of services.

272. Sixth, we have decided to exercise our forbearance authority regarding several Title
IT provisions in order to maximize market competition. We have found that our forbearance
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